STATE OF VERMONT

HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16, 258
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
term nating her benefits in the Vernont Health Access Program
(VHAP) based on excess incone. The issue is whether
“difficulty-of-care” paynents made to the petitioner through
t he Departnent of Devel opnmental and Mental Health Services
(DDWVHS) for care of a disabled adult should be counted as

sel f - enpl oynent i ncone.

FI NDI NGS OF FACT

1. The petitioner is a sixty-two-year-old wonan who
lives with her disabled husband. She cares for another
di sabl ed adult under a contract with a county nental health
organi zati on funded through the Vernont Departnent of Mental
Heal th. Her 1999 contract with the agency provided the
petitioner would train her disabled adult in life skills,
arrange and provide transportation for him dispense his

medi cati ons, keep records and provide 24 hour supervision for
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him |In return she would receive conpensation of $21, 700 per
year fromthe Departnment known as a “difficulty-of-care”
paynent. The disabl ed adult pays his room and board
separately out of his own Social Security incone.

2. Sonme time ago, the petitioner and her husband both
applied for health coverage fromthe Departnent. The
petitioner’s husband as a di sabl ed person was found eligible
for Medicaid. The petitioner herself was found eligible for
VHAP. The worker who did the eligibility determ nation did
not include the “difficulty-of-care” paynents as incone to
ei t her spouse.

3. In the late Fall of 1999, a new worker review ng the
cal cul ati ons questioned the exclusion of the "difficulty-of-
care" paynments and consulted with the policy unit for advice.
The policy unit advised the worker that the regulations in the
VHAP program do not allow for the exclusion of "difficulty-of-
care" paynments. The new worker recal culated the petitioner’s
financial eligibility for VHAP using the $21, 700 figure for
"difficulty-of-care"” paynents. The petitioner was determ ned
to be ineligible due to excess incone and was so notifi ed.

4. The petitioner appeal ed that notice and a hearing
was waived in lieu of a stipulation. After no stipulation was

forthcomng after two years, the matter was heard through a
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stipulation on the record which incorporated certain
docunent s.

5. The only dispute about the facts in this matter is
the petitioner’s contention that the term nation of benefits
represented a policy change on the part of the Depart nment
rather than the correction of a prior mstake. The petitioner
has presented no evidence that the Departnent had a general
policy of excluding "difficulty-of-care" paynments prior to the
Fall of 1999 fromwhich it could be concluded that the agency
interpretation had changed. Therefore, the Departnent’s
version of events—that the term nation was a correction of
wor ker error and that this instance was, in fact, the first
time the policy unit had occasion to review and interpret this
regul ati on—+s found to be nore credible. There is no dispute
that the witten policy found in the VHAP manual has stayed
t he sane throughout all tines relevant to this appeal.

6. Because the "difficulty-of-care” paynents al one put
the petitioner over the incone limt for VHAP, no fornmal
deci sion was reached as to whether room and board paynents
received by the petitioner directly fromthe disabl ed adult
woul d be included as income. The Departnent indicated that it
woul d i kely not count such income as it was a rei nbursenent

for expenses.
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ORDER

The decision of the Departnent is affirned.

REASONS

The Departnent of PATH has operated the Vernont Health
Access Program since 1996 under a waiver from sone of the
requi renents of the Medicaid programgranted by the Health
Care Financing Administration of U S. Departnent of Health and
Human Services. See Medicaid Manual (MM 4000. The program
operates under witten regul ati ons which were subjected to the
APA rul emaki ng process before adoption. Anong those
regul ations are sections which require that all earned and
unearned i ncome be counted in determning eligibility with
certai n enunerated deductions and excl usions. MM 4001. 81.
The only exclusion which addresses paynents for the care of
i ndividuals is the foll ow ng:

Excl uded | ncone

16. Paynents received for the care of foster children in
the custody of, and placed by, the Departnent of
Soci al and Rehabilitation Services. The rate of
paynent is established to cover expenses only, with
no profit avail able; therefore, no incone is
consi dered available fromthis source.
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MM 4001. 82

The |ist of exclusions does not include paynents made for
the care of disabled adults by DDVHS. The petitioner argues
that the |anguage cited above should be read to cover “foster
paynments” nmade by DDVHS as well. In support of this view she
argues that the Departnment has itself interpreted the
regul ation to cover these paynents in a neno dated May 16,
1996. That neno contains a question asked by a worker with
regard to MM 4001. 82(16) and an answer given by the policy
unit:

QUESTI O\ Nunber 16 states that paynents to the
househol d for the care of foster children are excl uded.

ANSVER: Yes. The portion of the foster care paynent for
supervision and care is excluded. The portion of the
paynment for room and board is counted as incone | ess any
al | owed busi ness expenses.

PP & D Meno

Procedure Instruction

May 16, 1996
This meno offers a “procedural instruction” with regard

t o paragraph nunber sixteen which inpacts upon its operation

as it affects payments made for foster children.! Its plain

! This “procedural instruction” which does not have the force of |aw does
appear to be directly contrary to the | anguage i n paragraph sixteen of the
regul ati on which does have the force of law. It also appears to
contradict the | anguage in the “busi ness expense” section of the VHAP
regul ati ons whi ch says that boardi ng care amounts furnished to foster
hones of SRS are never counted as income. MMV 4001.81(d). However, the
validity of that “procedural instruction” as it affects child foster care
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| anguage cannot be read to extend the exclusion of foster
paynents nade by SRS to "difficulty-of-care" paynents made by
DDVHS on behal f of disabled adults. The petitioner argues
further that the Departnment’s own prior interpretations have
excluded “difficulty-of-care” paynments citing the original
grant to the petitioner. However, the facts show that the
original grant was a worker m stake, not the result of a
different interpretation by the policy unit. |If there were
any doubt about that, this PP & D offered by the petitioner
shows that at |east as far back as 1996 the only witten
interpretation of this regulation refers only to the exclusion
of paynents made on behal f of children and does not nention
adult "difficulty-of-care” paynents.

The |l ack of nmention of adult "difficulty-of-care”
paynments in the VHAP i ncone exception regul ati ons does not
appear to be an oversight. PATH has nade the sanme distinction
between the two types of care paynents in the financial
calculations in its ANFC program (and by extension the ANFC

rel ated Medicaid progran) as well 2

paynments is not before the Board in this case and no ruling is made

t her eon.

2 Whet her or not the federal regul ations governing the Reach Up program
all ow such a distinction to be nade is an issue that is neither before the
Board nor decided in this decision. See 45 CFR 233.20 which requires the
exclusion of “foster care paynents” nmade by a state when cal cul ati ng Reach
Up i ncone.
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Busi ness Expense

Exception: No conputation is required for providing
foster care to children in custody of and placed by the
Departnent of Social and Rehabilitation Services. The
rate of paynment is established to cover expenses only,
with no all owance for profit; therefore, no earned incone
is considered available fromthis source.

The room and-board portion of inconme received by

devel opnental hone providers furnishing qualified foster
care to individuals placed by the Departnent of

Devel opmental and Mental Health Services (DDVHS) or by a
devel opnental or nmental health services agency under
contract with DDVHS is established to cover expenses
only, with no allowance for profit. Therefore, no earned
inconme is available fromthis portion of the incone.
Conpensation received in addition to that intended to
cover room and board, considered "difficulty-of-care"
paynents, is earned self-enploynent incone. Paynent for
respite care services fromthis source of incone is an
al | owabl e busi ness expense.

We| fare Assistance Manual (WA . M) 53.2
This regulation offers a rationale for treating these two
paynents differently. It is clear that PATH views foster care
paynments by SRS on behal f of children as “rei nbursenents” for
expenses and "difficulty-of-care" paynents as self-enpl oynent
i ncome. The petitioner has offered no evidence which would

indicate that this is an arbitrary distinction.® The clear

3 Foster care paynents made on behalf of children are fairly |ow and are
linked to ampunts paid in the RUFA program for children’s basic needs.
See WA M § 2239-2243. "Difficulty-of-care" amounts are considerably

hi gher and seemto reflect an attenpt to conmpensate an individual for the
expenditure of tine needed to care for an individual.
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di stinction PATH has drawn between these two types of paynents
in other progranms underm nes any argunment that they should be
| unped together again in interpreting a regulation that on its
face clearly does not include the DDVHS paynents.

It nmust be concluded that the regulation in the VHAP
program does not contain | anguage nor indicate any intent to
exclude "difficulty-of-care"” paynents fromincone in the
calculation of eligibility. The petitioner argues in that
event that the regulation is itself illegal both because it
was not adopted pursuant to APA procedures and because it is
contrary to the Medicaid program

The petitioner’s first argunent is easily disposed of
because it assumes a fact which was not proven: that the
Department changed its policy with regard to adult foster care
paynments in 1999. There is no dispute that the Departnent
validly adopted the witten regulation at MM 4001. 82(16) on
May 15, 1996 after the notice and coment procedures set forth
by the APA. There has been no show ng that the Departnent has
changed that regulation or its general interpretation as it
relates to DDVHS "difficulty-of-care" paynents since that
time. The |anguage of the regulation which underwent the APA

process was sufficiently plain and detailed to put any
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i nterested person on notice that only SRS child foster care
payments woul d be excluded fromincome in the VHAP program *

The petitioner’s final argunment is that the Departnent
had no authority under the federal Medicaid regulations to
adopt such a regulation. The federal Medicaid regulations
t hensel ves require the use of the financial nethodol ogy used
by the cash assi stance program nost cl osely associated with
the applicant’s “category”. 42 CFR 435.601. What that neans
is that persons who get Medicaid because they are disabl ed
will use SSI nethods and persons who are dependent children or
t he caretakers of such children would use the sanme nmethod as
t he RUFA program

The SSI financial methodol ogy sets forth incone

excl usions for persons who receive foster care paynents from
state (and other) agencies for children in the hone. 20 CFR
416.1124. In its SSl-related Medicaid eligibility

regul ati ons, PATH has interpreted SSI requirenents as

4 The petitioner argued before the Board that she should get a remand for a
further hearing because the evidence was not well-devel oped on whet her
this was a m stake at the worker |evel or a change of interpretation at
the policy level. The Board concludes that it is not essential to
determ ne this fact and no remand i s necessary. Wat m stakes or
interpretati ons were made and by whom since the adoption of this
regulation is irrelevant since the witten regulation, not interna

policy, is the applicable aw and that witten regul ati on has never
changed. The Departnent has taken no other position in this hearing other
than that the witten policy adopted under the APA should be used to
decide this issue. |If the Departnent has misinterpreted its own witten
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excluding from both earned and unearned i ncone “foster care
paynents received for children and/or adults who are living
with the applicant/recipient and were placed there by a public
or private nonprofit agency”.®> MM 241.1(2) and MM 242.2(12).
The RUFA program as noted above, does not exclude adult
"difficulty-of-care" paynents when calculating eligibility.
PATH has adopted this nethodol ogy when determining eligibility
for its RUFA-rel ated Medicaid recipients. See MM 350 et seq.
The petitioner argues that the VHAP program nust foll ow
these Medicaid regulations with regard to the nethods for
calculating financial eligibility because they were never
“wai ved” by the federal governnment. Although she fits no
Medi caid “category” (she is not aged, disabled, blind,
pregnant or the parent of a dependent child) the petitioner

appears to be arguing that the SSI-related rul es should be

policy in the past, the Departnment does not have to go through APA
procedures to change its non-binding interpretations.

°> No explanation was offered by PATH as to why adult foster care incone is
i ncl uded here but not the other programs. It appears that this part of
the regulation is being driven strictly by SSI requirements. The
petitioner’s husband was found eligible for Medicaid under this section
because the Departnent could not count her foster care paynments as famly
i ncome. However, if the petitioner’s husband were found eligible for SSI
he woul d automatically be eligible for Medicaid so the Department did not
have to really calculate his financial eligibility.
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applied to her since only they would exclude her "difficulty-
of -care" paynents.®

As was nentioned at the outset of this discussion, the
VHAP program exi sts as the result of waivers granted to
Vernmont by the Health Care Financing Adm nistration of the
U S. Departnent of Health and Human Services (HHS). MM 4000.
As the Board noted in Fair Hearing No. 16,748, federal courts
have hel d that the express provisions of the waivers granted
by HHS becone the new federal |aw by which the program nust be

measured. See Boulet v. Celluci, 107 F. Supp.2d 61 (D. Mass.,

July 14, 2000); Makin v. Hawaii, 114 F. Supp.2d 1017 (D

Hawai i, Novenber 26, 1999). The ultimate question for this
tribunal is whether the waiver received by PATH allowed it to
adopt new rul es on calculating inconme for this denonstration
project. The conclusion of this tribunal is that it did
recei ve such a waiver

In its official request for approval for the
denonstration VHAP project, PATH stated that it w shed to
establish “new eligibility standards which are based on a
sinplified income test with no resource test applied’. The

Ver nont Health Access Plan: A Statew de Medi caid Denpnstration

6 As pointed out previously, the petitioner does not argue that the RUFA-
rel ated regul ati ons which do not exclude "difficulty-of-care" paynents are
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Wai ver Initiative, by the Agency of Human Services and the

Health Care Authority, February 23, 1995, p. 2. In Chapter
VIl of the request, AHS specifically asked to waive Section
1902(a) (10) (A) of the Medicaid statute and the inplenenting
regul ations at 42 CFR 435. [|d. at p. 78. The regulations at
42 CFR 435 are those which cover categorical and financial
eligibility limts for the Medicaid program Anong those
regulations is the one cited above at 42 CFR 435. 601 which
requires the adoption of SSI and RUFA-rel ated financi al
nmet hodol ogies in calculating eligibility for health benefits.
As HHS granted this waiver request, it nust be found that it
rel eased PATH fromusing any and all of the regul ations
regardi ng financial conputation and categorical eligibility
found in that section. Those sections of the Medicaid
regul ations regarding categorical eligibility and conputation
of financial eligibility are thus inapplicable to the VHAP
program

The wai ver allows PATH the freedomto nmake new
regul ations within the confines of its approved goals. See
Fair Hearing No. 16,748. PATH has decided that it will count

“difficulty-of-care” paynents as inconme to persons under the

erroneous. That category, therefore, would be of no use to her here.
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VHAP program ’ It cannot be found that such a regulation
conflicts with any Medicaid requirenent or with the
perm ssi bl e goals of the VHAP program The goal of the program
is to expand health coverage to | ow i ncone persons. PATH has
the authority under the waiver to define what a | owincone
person is and to determ ne what kind of incone it will count.
Al t hough the petitioner nmay disagree with the Department’s
choices as a policy matter, that is no ground for invalidating
its validly adopted regul ati ons.

The petitioner points out, finally, that the Internal
Revenue Service has adopted a regulation which treats al
foster care paynents nade to a taxpayer, including
“difficulty-of-care” paynents made by a state on behal f of
handi capped adults as excludi ble income for taxation purposes.
See 26 USC § 131. This is no doubt a | audabl e policy because
it will encourage individuals to take on the care of children

and di sabl ed adults and avoid the public expense and

I't should be noted that the new PATH regul ati ons have al so di verged
dramatically fromthe Medicaid regulations in that they do not allow
deductions fromincone for nmedical expenses, a regul ation which the Board
has uphel d repeatedly. See Fair Hearing Nos. 17,282, 17,244, and 17, 204.
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undesirability of institutionalization. However, one federal
agency’ s decision on how to treat incone is in no way binding
on another federal or state agency. Vernont has nmade a clear
choice not to exclude such income in its VHAP program which it
has a legal right to do. Even were the Board to agree with
the petitioner that it would be desirable to exclude such
income fromall public benefit prograns, the Board has no
authority to substitute its own policy views for that of the
Department. The decision of PATH to include the "difficulty-
of -care"” paynents as incone in the VHAP program shoul d be
affirmed. 3 V.S.A 8§ 3091(d) and Fair Hearing Rule 17.

HH#H#



